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THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47345-2019

)

Plaintiff-Respondent,

)

Bannock County Case No.
CR03-19-1670

)

V.

)
)

SAGE LEE

SILER,

RESPONDENT’S BRIEF

)
)

Defendant-Appellant.

)
)

Has Sage Lee Siler failed t0 show that the district court abused its discretion by sentencing
him to 12 years with ﬁve years ﬁxed for aggravated battery, and denying his Rule 35 motion?

ARGUMENT
Siler

A.

Has Failed T0 Show That The

District

Court Abused

Its

Discretion

Introduction

According

to the Presentence

based 0n the following

Report (“PSI”),

Siler’s conviction for

aggravated battery

facts:

On February 14, 2019, the Bannock County Sheriffs Ofﬁce was contacted by
Joseph Aguirre, Who advised that he had been shot and was at 4655 Ponderosa
Street.

While en route to the

call,

dispatch advised that a possible suspect

1

was Kane

is

Simmons, who had ﬂed the area

in

an unknown vehicle.

Upon Deputy Cammack’s

he observed a woman, later identiﬁed as Brianna Chaney, standing in the
way of the residence holding what appeared t0 be a cell phone.
Cammack began t0 approach the residence and the front door closed. Cammack
and other responding Chubbuck Police units entered the residence. Cammack
observed the Victim, Joseph Aguirre, t0 be seated 0n an ottoman in the front entry
way, holding a cloth over his abdomen. Cammack began t0 apply pressure to the
wound and Joseph said “They took off in the car.” Joseph said that he ran and
jumped out 0f the car, then he was shot. Joseph said that they came t0 pick him up.
Joseph advised that he didn’t know how many times he’d been shot. Cammack
asked Joseph if he was in the car With Kane When he was shot, and he advised that
he had just come t0 pick him up. Cammack clariﬁed that Kane came t0 pick Joseph
up prior to shooting him and Joseph nodded his head yes. While assisting Joseph,
Cammack observed a hole in his abdomen, Which he believed t0 be the entry wound
for the gunshot, though after EMS arrived and evaluated him further, it was the exit
wound from the only bullet he was hit with. Cammack also found an empty holster
on the front 0f Joseph’s waistband and he advised that the gun that had been in it
was 0n the ﬂoor. While speaking t0 Joseph, he advised that they had been in a gold
colored 4 door passenger car, but he didn’t know the make and model. Joseph
stated that the vehicle didn’t belong to Kane. A short time later EMS arrived 0n
scene and took over care of Joseph.
arrival,

front door

On
at

February 15, 2019, Bystrom attempted to question the Victim, Joseph Aguirre
the Portneuf Medical Center. Joseph seemed t0 be highly medicated but was

able to clearly advise

Kane was

him

that

Kane was not

present during the shooting.

the one

Joseph was

other people were also involved, including
Mercedes or McKinzee.

who had

shot him, but that

also able t0 indicate that

at least

two

one female named either

On February 17, 2019, Bystrom was contacted in the early morning by Sgt.
who advised that Sage had just been taken into custody by Pocatello

Conlin,
Police.

Sage be brought to the Chubbuck Police station for
questioning. Upon arriving, Bystrom began his interview With Sage. Bystrom
began by giving Sage his Miranda Rights and after doing so, Sage agreed t0 speak
with Bystrom. Bystrom asked Sage What had happened the day of the shooting.
Sage would g0 0n to admit t0 having been in the vehicle 0n Valentine’s Day, when
the shooting had occurred. Sage stated that he and Kane had recently had a “falling
out” With Joseph over their living arrangements at Kory’s house and that there was

Bystrom requested

that

an issue between him and Joseph about a hand gun that Joseph had given him, that
he had eventually given back to Joseph, and that he now wanted back from Joseph

Sage would also complain about Joseph’s recent arrogance and rude
behavior towards him that was starting to annoy him and Kane. Sage stated that he
wanted the gun back and Joseph would not give it to him and was lying to him,
telling him that he had sold the gun now. This gun was on Joseph at the time of the
shooting. When Joseph had ran back t0 Kory’s house after the shooting had
occurred, he dropped the gun in the living room area on the ﬂoor, along with a
again.

had 0n in his waist area. This gun is the same gun that he had initially
observed 0n the ﬂoor, in between the living room and kitchen area. Bystrom asked
Sage Why he wanted this gun back from Joseph so bad and he stated that he had
been having a disagreement with Kory over a dog at Kory’s house, that belonged
to him, but that Kory was claiming was his. Sage stated that he had been kicked
out of the residence by Kory and that he wanted t0 go back t0 Kory’s house t0 get
his dog, but that he didn’t want to do so without a gun, because he knew that Kory
had lots 0f guns and that Kory carries a gun sometimes. Sage stated that he wasn’t
going t0 d0 anything t0 Kory but that he just wanted it for protection and because
it was a “c001 gun.” Sage stated that he, Kane, and McKinzee had all made a plan
t0 get Joseph into the vehicle, t0 overpower him, and to take the gun away from
him. Sage stated that he was sitting in the middle of the back seat and that Kane
was driving the vehicle, and that McKinzee was sitting to his right, directly behind
Joseph When he got into the front passenger seat. Sage stated that Kane was going
t0 “bash Joseph in the head With a steering Wheel,” but that he took the steering
wheel away from Kane before Joseph entered the vehicle. Sage stated that as soon
as Joseph got into the vehicle, While Kane backed out 0f the driveway, the Whole
plan just went wrong. Sage stated that Joseph started to freak out and that he then
panicked and ﬁred two or three shots with his handgun, over the seat and into
Joseph’s back. Sage stated that everything happened literally within seconds of
pulling out 0f the driveway, halfway between Kory’s driveway and Victor Ave.
This is consistent with exactly where Joseph had jumped out of the vehicle, where
his glasses, his hat, and one 0f the spent shell casings was located during our 0n
holster that he

scene crime scene investigation.

Sage stated that he didn’t know Why Joseph freaked out but that it could have been
because 0f McKinzee tasing him, Which he didn’t remember happening because he

was so focused 0n his
McKinzee tasing Joseph

part in the robbery.

Kane did however conﬁrm

that

ﬁrst, is What set this Whole incident in motion that led t0
Sage stated that when he shot Joseph, Joseph jumped out 0f the
vehicle with the bag that was on his lap and ran towards Kory’s house. Sage stated
that Kane drove away and then drove t0 Idaho Falls together. Sage stated that
immediately after the shooting, he, Kane, and McKinzee were “freaking out and
yelling and arguing with each other.” Sage stated that this continued all the way to
Idaho Falls. Sage stated that as soon as they got t0 Idaho Falls, Kane got out of the
vehicle and left 0n foot by himself. Sage stated that they did not see Kane again.
Sage stated that he dumped the hand gun that he had shot Joseph with in some
random dumpster, at an unknown location in Idaho Falls, after having unloaded it.
Sage was asked repeatedly Where this gun could be located and he was adamant
that he had n0 idea where they had randomly dumped it.

the shooting.

(PSI, pp.5-6.)

According

to police reports, after Siler shot Aguirre,

Aguirre was given ﬁrst aid by ofﬁcers and responding EMS personnel. He was
then transported t0 the Hospital t0 be treated for life threatening injuries to his
internal organs.

He was n0

longer conscious upon arrival at the hospital. Ofﬁcers

responding to the hospital learned from medical personnel that a bullet had

punctured a lung, his diaphragm, and his colon.
(R., p.50;

ﬂ Q,

p.20 (An evidence technician was called to the hospital t0 collect clothing from

the Victim, and “[i]t

and

this

was learned

at that

time that

it

was possible

that the Victim

may not

survive,

could potentially be a homicide case.”)

The

state

charged Siler with aggravated battery and conspiracy t0 commit robbery, with an

allegation that he used a

ﬁrearm

in the

commission 0f the offense.

(R., pp. 123-126.)

Pursuant to

a plea agreement, Siler entered a guilty plea t0 aggravated battery and the state dismissed the

remaining charges.

(R.,

pp.141-151.)

years ﬁxed. (R., pp.157-160.)
in

an

illegal

Siler

The

district court

sentenced Siler to 12 years, with ﬁve

ﬁled a Rule 35 motion asserting “the sentence was imposed

manner based on a breach 0f plea agreement by

requesting a reduction of his sentence based on leniency.
hearing, the court denied Siler’s Rule 35 motion.

the prosecuting attorney,” and

(10/29/19 Rule 35 Motion.)

(ﬂ generally Supp. Tr.)

Siler

After a

ﬁled a timely

notice 0f appeal. (R., pp.161-164, 171-174.)

On

appeal, Siler contends the district court abused

its

discretion

by sentencing him

twelve years With ﬁve years ﬁxed, and by denying his Rule 35 motion. (Appellant’s
8.)

B.

Siler’s

arguments

Standard

is

not

brief, pp. 5-

fail.

Of Review

“Appellate review of a sentence
sentence

to

illegal, the

is

based on an abuse of discretion standard.

appellant has the burden to

abuse ofdiscretion.” State

V.

Where

show that it is unreasonable and, thus,

a

a clear

Schiermeier, 165 Idaho 447, 45 1, 447 P.3d 895, 899 (2019) (internal

quotations and citations omitted).

A sentence of conﬁnement is reasonable if

it

appears at the time

0f sentencing that conﬁnement
society and t0 achieve any 0r

applicable to a given case.

prescribed

by

is

all

I_d.

necessary t0 accomplish the primary objective of protecting

of the related goals of deterrence,
at

“A

454, 447 P.3d at 902.

rehabilitation, or retribution

sentence

ﬁxed Within

the statute will ordinarily not be considered an abuse 0f discretion.”

quotations omitted).

“In deference t0 the

trial

judge, this Court Will not substitute

reasonable sentence Where reasonable minds might differ.”

the limits

I_d.

its

(internal

View 0f a

State V. Matthews, 164 Idaho 605,

608, 434 P.3d 209, 212 (2019) (citation omitted).

The decision

to place a defendant

0n probation

the district court and Will not be overturned

m,

is

m

a matter Within the sound discretion of

0n appeal absent an abuse 0f that

discretion.

163 Idaho 681, 684, 417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation

and public safety are dual goals of probation. State
461, 465 (2018).

A decision to

V.

Le Vegue, 164 Idaho

(Ct.

App. 2002)

426 P.3d

deny probation Will not be deemed an abuse 0f discretion

consistent with the criteria articulated in I.C. § 19-2521.

P.3d 632, 635

110, 114,

(citing State V. Toohill, 103

if

it is

State V. Reber, 138 Idaho 275, 278, 61

Idaho 565, 567, 650 P.2d 707, 709 (Ct.

App. 1982)).
“If a sentence

35
V.

is

is

within the statutory limits, a motion for reduction of sentence under Rule

a plea for leniency, and

we review the

denial of the motion for an abuse of discretion.”

m

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating Whether a lower court

abused

its

trial court:

discretion, the appellate court conducts a four-part inquiry,

(1) correctly perceived the issue as

boundaries 0f

its

one of discretion;

which asks “whether the

(2) acted Within the outer

discretion; (3) acted consistently With the legal standards applicable to the

speciﬁc choices available to

it;

and

(4)

reached

its

decision

by

the exercise 0f reason.”

State V.

Herrera, 164 Idaho 261, 272,

429 P.3d 149, 160 (2018)

(citing

Lunneborg

V.

MV Fun

Life, 163

Idaho 856, 863, 421 P.3d 187, 194 (2018)).

C.

Siler

Has Shown N0 Abuse Of The

District Court’s Discretion

Siler ﬁrst asserts that the district court

rehabilitative needs,” 0r “protection

abused

discretion

its

0f society,” and

that,

by

failing “t0 address his

“considering [his] youth and the

circumstances of the offense, ﬁve years was unreasonable.” (Appellant’s brief, p.6.) Siler has not

shown any abuse

in the court’s sentencing discretion.

The sentence imposed

year statutory limit 0f LC. § 18-908. The record shows the

employed the correct

legal standards to the issue before

district court

it,

is

within the ﬁfteen-

perceived

its

discretion,

and acted reasonably and Within the

scope of its discretion.
Siler

ﬁred two or three shotsl from (presumably) a 9mm Ruger pistol

(ﬂ R., p.46), striking

Aguirre in his back as he sat in the front passenger seat after being tased by McKinzee Kirkham,

one of the three who planned and attempted to tase Aguirre in order t0
12, 24-29, 61).

Siler’s counsel

steal his

property (R., pp. 10-

Aguirre’s injuries were so severe that his survival was in doubt. (R., pp.20, 50.)

recommended probation (8/26/19

carried a pistol t0 protect himself from another

Tr., p.28,

L.21 — p.32, L6), contending (1) Siler

man (not Aguirre)

(8/26/ 19 Tr., p.22, Ls.7-1

Ls.16-18), (2) the three participants only planned to retake possession of a

refused t0 return t0 Siler
p.24, L.22

—

p.25, L.1)

(id.,

p.21, Ls.7-9; p.25, Ls.15-19), (3) the shooting

(“What we hope

t0 portray to the

There was never an intention to harm people.”), and

Court

(4) (as

is

that this

opposed

to

1;

p.24,

handgun Aguirre

was

accidental

was an

accident.

(id.,

.

.

.

being an accident) Aguirre

According t0 the Presentence Investigator, “Sage stated that Joseph started to freak out and that
he then panicked and ﬁred two or three shots With his handgun, over the seat and into Joseph’s
1

back.” (PSI, p.6.)

ﬁred the pistol in self—defense
Siler’s

mind

there

(id.,

p.28, Ls.8-13 (“I guess that’s the only thing

I

can say,

is

in

Mr.

was an element of self—defense.”).

Unswayed by

Siler’s counsel’s explanations as t0

Why

Siler should receive probation for

shooting Aguirre in the back, the district court focused on setting the record straight, stating:

I’m going

words and set the stage here from my
from one perspective; I’m going to set it from another. If
you laid out the factual circumstance 0f this case, the reality is you went to the
house, got rebuffed, were angry, picked up two companions, and went back t0 that

He

perspective.

home with

t0 use [defense counsel’s]

said

it

the intent to retrieve your property.

property — and

it’s

I

essentially a property crime.

It is

nobody goes to
would characterize

believe

interesting that your attorney

not a property crime.

It’s

retrieve
this

as

an attempt to retrieve

property by force, if necessary.

Taser.

—

You
And

take a gun, the other
I

think the intent

was

a fair reading of the facts, after

guy takes a steering Wheel, and the girl takes a
to tase him and get the gun. Ibelieve that’s the
you 100k at all 0f it, even giving you the beneﬁt

0f the doubt.

And so Ithink that there was clearly an attempt t0 retrieve property by force,
if required. And apparently you believed force was required, because somebody
got shot. And if you think that I can sit here and in good conscience minimize or
condone gun Violence in this city, you don’t know me very well. Your attorney
does. He knows me well. But you don’t know me very well, because I cannot do
that. I cannot condone gun Violence of any kind ever. That’s the reality. And that’s
What happened here. Somebody got shot because people took guns and Tasers and
clubs in the form 0f a steering wheel t0 retrieve property. I don’t care if it’s a dog
0r it’s a gun 0r what it is. That is not acceptable, and it will never be acceptable in
this community. Never.

And you
your age, but

this is

know What they’re
(8/26/19 Tn, p.36, L.12

young man. And I don’t do this very often with somebody
a serious crime, and anybody Who thinks otherwise doesn’t

are a

—

talking about.

p.37,

L25?)

2

The transcripts of Siler’s arraignment, change of plea, and sentencing hearing are found in the
computer ﬁle “Transcripts Volume 1.pdf.” Citations to page numbers in that ﬁle are according t0
numbers assigned t0 each 0f the quadrant-formatted pages.
7

Although the

district court

did not speciﬁcally discuss Siler’s rehabilitative potential,

presumably reviewed the PSI, Which

it

stated:

It does not appear Mr. Siler would be a good candidate for community supervision.
Mr. Siler planned t0 hurt the Victim prior t0 the meeting, and he was armed With a

gun.

He

also shot at the Victim without

Based 0n the
discussed

to others’ safety.

of assessed need and risk and other protective factors as
Mr. Siler would beneﬁt from participation in assessed

level

above,

rehabilitative

any regard

programs and/or pro-social

activities

during a period 0f penal

incarceration to address his current attitudes/orientation and behaviors. This
also assist

him

in gaining the insight

he

is

searching for and possibly help

obtain the skills to begin living a crime-free

life in

may

him

to

the future.

(PSI, pp.17-18 (punctuation corrected).)

recommended

In short, the Presentence Investigator

Where he could
and behaviors.”

participate in

(Id.)

programs and

That

that Siler

be sentenced t0 prison,

activities “t0 address his current attitudes/orientation

exactly what the district court did, apparently (if not expressly)

is

concluding that the severity 0f Siler’s crime necessitated a meaningﬁll term of imprisonment where

he could address his extremely 10W threshold for committing Violence. The court explained that
Siler’s belief that Violence is

an appropriate

community — and never Will be.3

Who

(Id.) It

way

to recover property is not acceptable in the

was not unreasonable

for the court t0 conclude that Siler,

shot Aguirre in order t0 get property, should receive rehabilitative services While in prison

not while in the community 0n probation.
court’s discretion in sentencing

him

Therefore, Siler has failed to

t0 12 years

—

show any abuse of the

With ﬁve years ﬁxed.

3

According to the PSI, Siler was no stranger to the criminal courts, having been convicted as an
adult of the following misdemeanors: petit theft, theft by acquiring lost property, resisting and
obstruction, and battery. (PSI, pp.7—10.) He was also deemed, through the LSI-R (Level 0f Service
Inventory — Revised) to be a moderate risk to reoffend. (PSI, pp. 1 5-16.)
8

Siler also contends that the district court erred in

First,

he alleges the

recommendation
“neither

state

prosocial activities.”

argument

breached the plea agreement because, instead of “limit[ing]

t0 the sentencing

commented on

denying his Rule 35 motion in two ways.

recommendation

[his] rehabilitative

was based on an

the plea agreement that he challenged

than PSI.” (R., p.144; 11/25/19

However,

Siler’s

The speciﬁc portion of

below reads (verbatim) “St concur

trial

recommendation

“breach of plea agreement”

entirely different theory.

T11, p.7, Ls.4-8.4)

excess ofthe plea agreement, Siler’s

sentencing

needs nor considered his participation in programs and

(Appellant’s brief, p.7.)

t0 the district court

set forth in the PSI,” its

its

When the

in

PSI 0r rec n0 more

court asked What he thought

counsel explained that

it

was

the state’s

was

in

recommendation

0f 14 years with seven years ﬁxed — without any mention about “rehabilitative needs” 0r
“participation in

programs and prosocial

activities.”

The relevant colloquy, including

the court’s

ruling, bears that out as follows:

[Defense counsel]:

recommending a retained

And

I

know

usually they specify that they are

jurisdiction program, but

my —

to

my

mind

this

— Mr.

Tranmer’s argument for a seven plus seven were in Violation of our plea agreement.

was excessive to what [the prosecutor] and I had discussed informally, and I
believe went beyond What was the simple recommendation for a period of
conﬁnement recommended in the PSI.
It

THE COURT:

A11 right. I’m looking at page 15, the bottom of page 15 0f

This is the report itself. It says based on the level of assessed need and
and other protective factors as discussed above, Mr. Siler would beneﬁt from
participation in assessed rehabilitative programs and/or pro-social activities during
a period 0f penal incarceration to address his current attitudes, orientation, and
the PSI.

risk

behaviors.

That’s prison.

would have

said “I

That’s not a rider.

If she

was recommending a

rider,

she

recommend a period of retained jurisdiction.” Ihave never seen

any other way. And so I disagree With your assessment that the PSI recommended
a period 0f incarceration that could have included a period of a rider period, and
that they were recommending prison, and that Mr. Tranmer — sorry — Trammell
it

4

The

transcript

0f the November 25, 2019, hearing 0n

computer ﬁle labeled “Transcript Filed.pdf.”

Siler’s

Rule 35 motion

is

located in the

[sic]

was well within

sentence in

conﬁnes of that plea agreement
Whatever length he chose. That’s my View.
the

to

recommend

a prison

[Defense counsel]: Very good, your Honor.

THE COURT:
1/25/19 TL, p.8, L.14

(1

Because

p.9,

not be considered

on appeal,

by this

was presented

that regard is denied.

L.22 (explanations added; “[sic]” in 0riginal).)

Siler did not present the

court that he argues

case

—

So any motion on

this

same “breach 0f plea agreement” theory

claim of error

is

to the district

not preserved. “Issues not raised below Will

court 0n appeal, and the parties Will be held to the theory upon

t0 the

lower court.” State

which the

Gonzales, 165 Idaho 667, 672, 450 P.3d 315, 320

V.

(2019) (internal quotations omitted). Because Siler never argued to the

breached the plea agreement based 0n the theory that

it

“neither

district court that the state

commented on

[his] rehabilitative

needs nor considered his participation in programs and prosocial activities” (Appellant’s
p.7), his effort t0 raise that theory for the ﬁrst

Further, Siler’s

argument

is

Without merit.

“concur in PSI 0r rec no more than PSI.”

Even

if the state

time 0n appeal should be

(R., p.144;

rej ected.

The plea agreement

called for the state t0

11/25/19 Tr., p.7, Ls.4-8 (emphasis added).)

did not expressly “concur” With the PSI in regard t0 Siler’s “rehabilitative needs”

or “participation in programs and prosocial activities” (Appellant’s brief, p.7),

to

do

so, as

it

brief,

alternatively

(i.e.,

it

was not required

based on “or”) did not recommend “more” than the PSI by merely

being Silents

5

As discussed above, the PSI said Siler “would beneﬁt” from such programs and activities “during

a period 0f penal incarceration” (PSI, pp.17-18), Which

sentencing
the PSI”s

him

to prison.

recommendation

Similarly, the state’s

What the court, in effect, ordered by
prison recommendation effectively incorporated
is

that Siler receive such rehabilitative services “during a period

incarceration.” (PSI, pp.17-18.)

10

0f penal

Second, Siler asserts 0n appeal that the

provided
Pastor

that

district court

new information Which justiﬁed a reduction of his

abused

its

discretion because he

sentence based 0n leniency

— namely,

Tom Adams’s testimony that Siler made positive changes and was trustworthy to the extent

he was welcome t0

live in the pastor’s

home upon

release.

(E Appellant’s

brief, pp.8-9.)

Siler argues:

Tom testiﬁed that he and Sage had several straightforward conversations and
Sage was very Willing t0 listen and accept instruction. Id. at p. 13, 1n. 10-13.
Pastor Tom testiﬁed that he was willing t0 open his home t0 Sage, where they would
instruct him and require him tofollow the rule offhe house. Id. at p. 5, 1n. 11-25.
Counsel noted that Mr. Siler is a very young man convicted of his ﬁrst felony and
asked the district court to reconsider its sentence of ﬁve years determinate followed
by seven years indeterminate. Id. at p. 19, 1n. 19-25.
Pastor
that

The district court acknowledged Mr[.] Siler’s youth but reasoned the crime
was very serious because the [sic] Mr. Siler brought a ﬁrearm and knew the group
planned a Violent confrontation. Id. at p. 19, 1n. 1 1- 1 9. The district court concluded
that

Mr.

Siler’s

remorse and attempts t0 rehabilitate did not minimize the

seriousness of the offense. Id. at p. 19, 1n. 20-25. The
Rule 35 motion. Id. at p. 19, 1n. 24-25.

The

district

district court thus

denied the

courtfailed t0 consider Sage ’s rehabilitativepotential

the Pastor’s inﬂuence

would

Sage

and how

0n track. Instead, the district
court denied the motion based 0n the offense conduct without any consideration t0
Sage ’s characteristics. The district court therefore abused its discretion in denying
the Rule 35 motion.
assist

in staying

(Appellant’s brief, pp.8-9 (emphasis added).)

One 0f
attention

4.)

The

was

the aspects 0f Pastor

his

comment

that “in

Adams’s testimony

my mind it was

district court rej ected Siler’s

that caught the district court’s

self defense.” (1 1/25/1 9

TL,

Rule 35 motion, along with any assertion

15, Ls.3-

that

he shot

Aguirre in self—defense, ruling:

Thank you.
letter

6

Pastor

from

before.[6]

—

I am very familiar With the case. I had Pastor Adams’
He’s added t0 it today. I understand that.

I’ve

Adams’s pre-sentencing

letter to the district court

was

essentially the

same

as his in-court

testimony, with the exception that he did not offer that Siler could live in his home.

computer ﬁle “Appeal — Exhibits — Letters Volume
11

1.pdf.”)

(E p3,

Ihave — frankly,

I

don’t have

much doubt that he’s had some time to reﬂect

and be remorseful for his choices that day.
defense. Ithink I’m more familiar with the
dealt with

two 0f the defendants

was not an

It

accident.

facts than the pastor

is,

It

was not

certainly.

self

I’ve

in this particular case.

There was a speciﬁc plan to take a Taser and a gun, t0 retrieve not just an
animal, but also the gun that the Victim had. That was the plan. There was a speciﬁc
plan to tase the defendant
out 0f that

was a

shooting.

damages

injuring, causing

And yes,

he’s a

[sic].

That plan went into

fruition,

and What escalated

Two to three times the defendant shot his gun,
in excess

seriously

0f $25,000.

young man. And d0

I

like

sending a

to prison?

— not

the most serious, but certainly one 0f
not. But the reality is that this is
most serious crimes I’ve dealt With in 11 years. Serious crime. Plan,
aforethought, they knew what they went there for, they went With a gun, and yes, it
escalated, but it was certainly not self defense, and the sentence certainly matches
I

do

the

the crime.

now and trying to do better, I’m thrilled
I’m
t0 death by that.
glad for that. But it doesn’t minimize the seriousness 0f the
offense, and that’s What I sentenced. So the motion for Rule 35 relief is denied.
Now,

(1

the fact that he’s remorseful

— p.19, L25.)

1/25/19 TL, p.18, L.17

The

considered Siler’s remorse, his attempts to do better, and Pastor

district court

Adams’s supportive testimony, but recognized
seriousness 0f the crime

was not overshadowed. Although

advance to shoot Aguirre, the

and

Siler)

that, as positive

fact

Siler

those factors are, the

may not have planned

in

remains that the three participants (Kane, McKinzee,

planned t0 lure Aguirre into a

car, tase

him and

take property from him.

took a gun to that event and shot Aguirre in the back — almost killing him —

Siler

When Aguirre

reacted frantically after being tased according to plan.

Siler has failed to

show

that the district court

abused

its

discretion

the seriousness 0f those acts and executing a sentence of 12 years, With

and he has

failed to

show

that the district court

abused

35 motion.

12

its

discretion

by focusing on

ﬁve years ﬁxed,

by denying

his

Rule

CONCLUSION
The

state respectfully requests this

Court to afﬁrm Siler’s judgment and sentence, and the

denial of his Rule 35 motion.

DATED this 2nd day of September, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

CERTIFICATE OF SERVICE

correct

HEREBY CERTIFY

2nd day 0f September, 2020, served a true and
copy of the foregoing RESPONDENT’S BRIEF t0 the attorney listed below by means of

I

that

I

have

this

iCourt File and Serve:

ROBYN FYFFE
FYFFE LAW, LLC
robvn@fvffelaw.com

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

JCM/dd
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